
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



492 COLUMBIA LAW REVIEW 

return to the status quo ante would be disastrous. In suet a case, 
the continuation of extraordinary measures after the termination of 
war, seems both necessary and proper. 14 But in this ease, it is sub- 
mitted that the courts would be more likely to inquire into the 
necessity of the measure. 

The Inchoate Eight of Dower as Affected by Proceedings in Emi- 
nent Domain. — From the earliest times the common law courts have 
so favored the widow's right of dower that it has generally come to 
be regarded as a fixed institution of our social and economic system 
and a necessary concomitant of our civilization. 1 Consequently, it 
is natural that various jurisdictions should have been at pains at 
one time or another to protect this right even while in its inchoate 
state. 2 Thus inchoate dower has been held to be an incumbrance on 
the fee 3 for which an action for breach of warranty against incum- 
brances would lie. 4 A wife during the lifetime of her husband may 
bring a bill in the nature of an action to remove cloud on title, 5 or 
to redeem a mortgage, based on her inchoate right of dower in real 
property which her husband has alienated. In short, this seems to 
be a property right 7 having calculable value, even though contingent 
in nature. 8 

« Stewart v. Kahn (1870) 78 U. S. 493, 507, where the court upheld 
the constitutionality of a statute suspending the running of the statute 
of limitations during the Civil War. Since no suit could be maintained 
until peace had been restored, the operation of this statute must, of 
necessity, have begun after the de jure war had ceased. 

1 Royston v. Royston (1857) 21 Ga. 161, 172; Underground Electric 
Ry. v. Owsley (1912) 196 Fed. 278; Aikman v. Harsell (1885) 98 N. Y. 
186. " . . . the tenant in dower is so much favored, as that it is the 
common by-word in the law, that the law favoureth three things: 1, Life; 
2, Liberty; 3, Dower." Bacon, Statute of Uses *37. 

2 Royston v. Royston, supra, footnote 1 ; Konvalinka et al. v. Schlegel 
et al. (1887) 104 N. Y. 125, 9 N. E. 868 (holding that a widow can take 
dower in addition to her rights under a will) ; Matter of Brooklyn 
Bridge (1894) 75 Hun. 558, 27 N. Y. Supp. 597, aff'd. 143 N. Y. 640, 37 
N. E. 823 (protecting an inchoate right of dower in money received by 
husband under eminent domain proceedings). 

a Porter v. Noyes (1822) 2 Me. 22; Bitner v. Brough (1849) 11 Pa. 
127; see McCord v. Massey (1895) 155 111. 123, 39 N. R 592. 

4 Rawle, Covenants for Title (3rd ed.) 119 et seq.; Shearer v. Ranger 
(1839) 39 Mass. 447; see Prescott v. Trueman (1808) 4 Mass. 627, 630; 
cf. Johnson v. Nyce's Ex'rs. (1848) 17 Ohio 66. 

« Madigan v. Walsh (1868) 22 Wis. *501, approved and followed in 
Huntzicker v. Crocker (1908) 135 Wis. 38, 115 N. W. 340; Kursheedt v. 
U. D. S. Institution (1890) 118 N. Y. 358, 23 N. E. 473. 

«Mackenna v. Fidelity Trust Co. (1906) 184 N. Y. 411, 77 N. E. 721; 
Kursheedt v. U. D. S. Institution, supra, footnote 5. 

'2 Scribner, Dower (2nd ed.) 5 et seq.; Buzick v. Buzick (1876) 44 
Iowa 259. Release of dower is a sufficient consideration to sustain a con- 
veyance by a husband to his wife against the claims of creditors. Bullard 
v. Briggs (1829) 24 Mass. 533. A wife may maintain a bill to set aside 
a deed given by her husband to which her name is forged, Clifford v. 
Kampfe (1895) 147 N. Y. 383, 42 N. E. 1, and may bring an action for 
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"While it is fairly well settled, therefore, that the acts of private 
persons cannot deprive a feme covert of her right to dower, 9 the 
question frequently arises as to whether the state, through its legis- 
lative or administrative arm, can destroy this right or prescribe 
limits within which its existence may be confined. That the consum- 
mated right can never be attached by general legislation seems clear 
since it is a present vested right, the total abolition of which would 
be wanting, therefore, in due process and its seizure by way of 'emi- 
nent domain proceedings would, of necessity, involve just compensa- 
tion. 10 But where the right is inchoate and contingent, a somewhat 
different question is presented, and the. authorities do not seem to 
be in complete harmony as to the power of the state to extinguish the 
right without compensation either directly by legislation or indirectly 
by eminent domain. 11 

damages against the fraudulent vendee of her husband. Simar v. Canady 
(1873) S3 N. Y. 298 (limiting the doctrine of Moore v. Mayor, infra, 
footnote 11). A wife may redeem from a tax sale if she has not been 
served, Henze v. Mitchell (1913) 93 Neb. 278, 140 N. W. 149; or from 
a mortgage in which she has joined with her husband. Davis & Wife v. 
Wetherell (1866) 95 Mass. 60. 

«Bartlett v. Van Zandt et al. (N. Y. 1846) 4 Sandf. Ch. 396; Gordon, 
Rankin & Co. v. Tweedy (1883) 74 Ala. 232. A rule for obtaining the 
value of the inchoate interest in dower is laid down in Jackson v. Ed- 
wards (N. Y. 1839) 7 Paige 386, 408; affd 22 Wend. 498: "The proper 
rule for computing the present value of the wife's contingent right of 
dower, during the life of the husband, is to ascertain the present value 
of annuity for her life equal to the interest in the third of the proceeds 
of the estate to which her contingent right of dower attaches, and then 
to deduct from the present value of the annuity for her life, the value of 
a similar annuity depending upon the joint lives of herself and her hus- 
band; and the difference between those two sums will be the present 
value of her contingent right of dower. (McKean's Pr. L. Tables, 23, §4. 
Hendry's Ann. Tables, 87, Prob. 4.)" 

9 See footnote 7, supra. 

Inchoate dower is good as against a private interest where it is prior 
to that interest in point of time. If it is not prior, then of course the 
other interest takes precedence and many of the cases apparently contra 
to the contention that dower is a property interest attaching to the land 
as soon as marriage and seizin of the husband coexist, may be ex- 
plained in this manner. Cf. Haggerty v. Wagner (1897) 148 Ind. 625, 
48 N. E. 366; Weaver v. Gregg (1856) 6 Oh. St. 547 (upon which case 
the court in the principal case chiefly relied). This seems particularly 
true in cases of partition sales which may be explained on the ground 
that the very nature of the seizin is that it is subject to the incidents and 
infirmities of the co-tenancy, vis., that it is liable to be divested by par- 
tition (as to p^art of the land) or by sale (as to the whole of it) at any 
time. There is some authority that even here the wife must be made a 
party. Knapp, Partition, 25; Knapp v. Hungerford (1876) 7 Hun 588. 

10 2 Scribner, op.cit. 26; McAllister v. Dexter & Piscataquis R. R. 
(1910) 106 Me. 371, 378, 78 Atl. 891; Swartz v. Andrews (1908) 137 
Iowa 261, 114 N. W. 888; Grove v. Todd (1874) 41 Md. 633; Lavery v. 
Hutchinson (1911) 249 111. 86, 94 N. E. 6. 

"The land taken under process of eminent domain is not generally 
subject to the wife's inchoate interest, Flvnn v. Flynn (1898) 171 Mass. 
312, 50 N. E, 650; Moore v. Mayor (1853) 8 N. Y. 110, but she is en- 
titled to a share of- the proceeds. Matter of Brooklyn Bridge, supra, 
footnote 2. At any time before her right is consummated, it may be sum- 
marily extinguished ' by legislative enactment. Bennett v. Harms (1881) 
51 Wis. 251; McNeer v. McNeer (1892) 142 111. 388, 32 N. E. 681; Hen- 
son v. Moore (1882) 104 111. 403 (semble). 
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In the recent case of Long v. Long (Ohio 1919) 124 N. E. 161, 
a wife sued her husband for her share of the purchase money of a 
tract of land owned in fee by the husband, which had been con- 
demned by a railroad corporation under its charter giving it the 
power of eminent domain. In denying relief to the wife, the court 
held that the wife not only had no present right to any part of the 
fund assessed as damages for the land in the eminent domain pro- 
ceedings, but also that she was not even entitled to be joined as a 
party in the suit in which the property was seized nor to any hearing 
on the merits whatever. The constitutional and statutory provisions 
of Ohio 12 show a clear intent to preserve at least the right of private 
property. Since the right to dower, while inchoate, is recognized to 
be a property right, it seems hard to justify a system which entirely 
disregards it in cases having to do with the public interest, at the 
same time doing its utmost to preserve it where only private interests 
are concerned. True, the right of property is subservient to the pub- 
lic interest, but just compensation must be paid, and, more funda- 
mentally still, due process must be adhered to. 

Now admitting that we are dealing with a genuine property in- 
terest, it may be argued that with rights of a comparatively low 
order, though the acts of private persons cannot affect their validity 
or existence, the legislature may deal very much as it pleases either 
by way of their complete destruction or by way of limitation or 
modification of their scope. There is considerable authority for this 
view, 13 but the better-reasoned line of legal analysis and judicial 
opinion seems contra. xi But conceding further this extraordinary 
power of the legislature to cut off the interest of the wife in lands 
taken for a public use, it still remains to determine the question 
of the desirability of so doing. What is gained by depriving the wife 
of her rights without giving her a hearing? Undoubtedly those 
rights, as well as those of the fee owner, are subject to the paramount 
interests of the state, but is there any merit in refusing to hear any 
special circumstances the wife may wish to have adjudicated or in 
entering a decree against her without even the formality of naming 
her as a co-defendant? 

These difficulties would be obviated by the simple process of join- 
ing in the action one holding such an interest, and the subject matter 
of the suit would then be res adjudicata as to every interest in the 
land. No question could then be raised as to due process and the 
deed by which the property was conveyed would be proof against any 

12 Gen. Code 18606 : "A widow . . . shall be endowed of an estate 
for life in one-third of all the real property of which the deceased con- 
sort was seized as an estate of inheritance at any time during the mar- 
riage." Constitution, Art. 8, sec. 4: "Private property ought and shall 
ever be held inviolate, but always subservient to the public welfare, 
provided a compensation in money be made to the owner." 

13 Weaver v. Gregg, supra, footnote 9; Haggerty v. Wagner, supra, 
footnote 9; Underground Electric Ry. v. Owsley, supra, footnote 1, see 
Lavery v. Hutchison, supra, footnote 10. 

« Holmes v. Holmes (1848) 4 Barb. 295 ; Matter of Brooklyn Bridge, 
supra, footnote 2; Jackson v. Edwards, supra, footnote 8, at p. 391; 
Burke v. Barron (1859) 8 Iowa 132. 
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land of attack. The procedure used in the principal case, on the 
other hand, is open to serious criticism hoth from the legal view- 
point in its strict sense and from the standpoint of legal policy since 
it allows the husband, nay, compels him, to do the very thing which 
the law says he shall not have the power to do, namely, to bar his 
wife's interest without her consent. 15 

As to the disposition of the proceeds of the sale of the realty, the 
court in the principal case seemed to believe that there were but two 
alternatives, mutually exclusive, either to give the wife one-third of 
th sum assessed as damages at once, or to exclude her from any in- 
terest therein. The first alternative was rejected as unfair to the 
husband and the heirs, but is the second not just as unfair to the 
wife, and is there not a possibility of effecting a compromise? If 
the husband were to sell his property to private individuals, the re- 
lease of the dower right of the wife would constitute a good con- 
sideration for a contract giving her some other right in lieu of the 
one relinquished or part of the purchase money. 16 It seems perfectly 
possible, therefore, to work out some general plan whereby the wife 
is protected when condemnation proceedings are resorted to. 17 
Whether dower, as some writers and judges assert, is a means of pro- 
viding for the maintenance of the widow and children, 18 or is based 
upon some other reason of policy, or is a purely arbitrary rule of 
law, is really immaterial where the legislature of the state has un- 
equivocally expressed its intention to perpetuate this form of prop- 
erty interest. 19 Certainly the courts could, if they so desired, adopt 
a rule of law which would insure to the wife a fair interest in the 
proceeds of the property without too far injuring the rights of the 
husband, 20 and it is submitted that in so doing they would be taking 
a step forward, consistent with advanced legal thought and analysis 
and in. keeping with ideas of humanity applicable to the situation in 
hand. 

15 Cf. supra, footnote 12 ; Huntzicker v. Crocker, supra, footnote S ; 
Clifford v. Kampfe, supra, footnote 7. 

"Bullard v. Briggs, supra, footnote 7; Bissell v. Taylor (1879) 41 
Mich'. 702; Garlick v. Strong (N. Y. 1832) 3 Paige 440; Hoot v. Sorrel 
(1847) 11 Ala. 386; Sykes v. Chadwick (1873) 85 U. S. 141. 

17 Thus the wife need not be given one-third of the purchase price 
immediately. The creation of a trust fund of that third, paying the in- 
come to the husband for life and then to the wife for life, with remainder 
over, would give the husband nearly every incident of enjoyment attach- 
ing to his real property rights and would also safeguard the wife, should 
she survive him Or the present value of the wife's interest may be 
computed mathematically. See footnote 8, supra. 

18 2 Blackstone, Commentaries *130; Sutherland v. Sutherland (1873) 
69 111. 481; Seager's Estate (1892) 92 Mich. 186, 52 N. W. 299. 

™ Supra, footnote 12. 

20 Cf. footnote 17. It is interesting to note, however, that some courts 
have gone even farther and given the wife a present vested interest in 
the purchase money on eminent domain proceedings. Matter of Brook- 
lyn Bridge, supra, footnote 2. It is to be noted also, that the rule seems 
well settled that legal notice must be given the wife in case of a tax sale, 
or she can afterwards come into court and redeem. Henze v. Mitchell, 
supra, footnote 7; Thompson v. McCorkle (1894) 136 Ind. 484, 36 N. E. 
211; see Blevins v. Smith (1891) 104 Mo. 583, 16 S. W. 213; contra (by 
statute), Lucas v. Purdy (1909) 142 Iowa 359, 120 N. W. 1063. 



